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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

i AUSTIN . T/J/‘_/),{,(/a///%
L/,.;7{7Z'/£0¢,/{L{JJ/

Honorable Weaver H, Baker, Chairasn
Board of Control
Austin, Texas

Dear Sir: Opinion No.

gions of Articlo
iring that the
g wage scals be
men eangaged on

er rate of pay than
thg prevaliling scale;
and related questions,

‘e (] of July 8, 1943, enclosing
lettdrs €rom Hogfe Qonatruetion Company end John D, Reed,
Coum : Labor Statistics, together with your
file p ceytain repairs and isprovenents made on

the Statd Capitox'Buiiding. Seaid file, among other things,
contalned icafions on which bids were made to 4o the
work above referpéd to, and the contract entered into be-
tween the Boalrd-or Control and soore Constructlon Company.

Your letter and the enclosures enumerated revealed
the followlag facts!

{1} The specifications made by you on which !foore
Construction Company based {ts bid contained the following
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provisions:

PLAg R L. UIle 4T3

"The provisions of the prevalling wage law,
H, B. No. 54, Chapter 45, Aots of the Regular
Session of the Forty-third Leglalature will be
in effect on this contract, The stipulated pre-
valling rate of per Diem wages for this contract

in:

"Claas "Per hour
n ot ¥ " x #* ¥
o ¥ 4 % : " % X 2
"plagteroers $1.50
"or ok B

I!l.#*

"The Contractor ghall forfeit as a penalty to
the State ten (310.00) dollars for such laborer,
workiaan or mechanic employed, for each ¢alendar
day, or portion thereof, such laborer, workman,
or mechanio 1s pald less than the gaid stipulated
rates for any work done under sald contract, by
him, or by any subcontractor under him."

: {2) By letter dated Pebruary 4, 1942, the looal
Flasterers' Union No, 783, notifled the State Beard of Labor
Statisties that the prevailing rate of wages for jJjournsymen
plasterers would be inoreased froa $1.50 per hour to $1.75

per hour on contracts eatered into after April 12, 1942,

The Local's letter atated that the $1.50 rate had been main-
tained for four (4} years, but that increased living oosts
nacessitated the raise. The letter waa received by the Burean
of Labor otatiatics on February 17, 1942. Local 783, affiliated
with the American Federation of Labor, olaims jJurisdiotion of
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the following counties: Trevis, Baastrop, Hays, Lampasas,
Fayetts, lLee, Blanco, Burnett, Caldwell, Willlamson, Llano,
¥an Saba, and Bell.

(3) On April last before the effeoctive date of the
above referred to inocreass, the Bureau of Labor Statistics
contacted numerous contractors in the Augtin area to deteraine
1f the increase was acceptable to them, All replies reoceived
to inquiries indlcated the increased rate was acoeptable and
no replies were received to ths c¢ontrary. Letters wers re-
ceivad from a nunher of contractors whose names are set out
in the letter from the Commissioner of the Burean of Llabor
Statistios, that the increased rates wers agreeadle to them,
However, iloore Construction Company dcesn't appear on said
list. After receiving the favoradble replies to its inquiry,
the Bureau of Labor Statistios corrected its file to reflect
41.75 per hour as the pravailing wage scale for jJjourneymen
plasterers.

{(4) Your lstter astated that you falled %o receive
the notice malled you by the Bureau of Labor Statistics as
to the increased scale of pay of plasterers and you, therefors,

set up the rate of $1.650 in your specifications on the contract
later awarded to loore Construction Company.

{8) The letter from Moom Construction Company to you
stated that it was not notified at any time prior to sigaing
the contract May 22, 1942, by the labor Board, the plastersrst
representative, or any other agensy, concerning the {noreased
rate of pay of plasterers untll May 85, 19042, when said fact
wag called to its attention by the plapterers' represeatative,
After checking with the State Labor Board, ioore Comstruotion
Company paid sajid prevailing wage, and now requests the Board
of Control to remunerate it for the inoreased amount paid
plasterers under it above the emount set out in the specifica-
tions and contract, together with the additional cost of in-
surance required and a 103 profit on sald inecreased amounts,

Under the above faots taken from your letter and en-
closures, you propound to us three questions zs follows:

*l., Under the facts herein submitted and as
shown by the attached file, in the light of the law
of this State, 40 wa owe ioors Construction Company
on room repalrs to tha State Capitol on above de-
soribed contract, dated May 22, 1942, the sum of
$1609.10 for 6422 hours of labor for plasterers
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paid an additlional 25¢ per hour for work perfered
by thexz on Sald job ovar and above the 31,50 par
bour set out in the cuntract.

"2. Are we bound to pay for th
insarance zet out in such statement o

"3. Are we bound to pay the $183.44 profit
clained by the Mcore Construction Company in view
of the facts and law above sudnltted?"

It 1s noted that both the specification for bids
and the contract entered into with ioore Comstruction Company
set out that the provisions of Artiole 5159a, Vernon's Annotated
Civil Stututesa, would be in effect on this ocontract. Adrticle
5159a, V,4.C.8,, providea as follows!

"3ec. 1. Not less than the gensral prevailing
rate of per dlem wagzes for work of a simllar oharao-
tar in the locallty in whlch the work is perforued,
and not less than the general prevalling rate of per
dlem wages for legal holiday and overtine work, shall
ba paid to all laborers, workmen and mechapnics em-~
ployed by or on bhehalf of the 3State of Texas, or by
or on behalf of any county, oity and county, city,
town, district or other politieal subdivialcn of the
State, engaged ip the conatruction of public works,
sxclusive of maintemance work. Laborers, worimen
and mechanic¢s employed by contractors or subcontractors
in the exsoution of any contract or contraocts for pub-
1ic works with the O8tate, or any officer or publie
body thereof, or in the execution of any contraot
or contracts for pudblie works, with any county, oity
and ecounty, ¢ity, town, distriot, or other political
subdivision of this State, or any officer or pudblie
body thareof, shall be deemed to be employed upon
public works.

"2a0, 2. The publiec body awarding any contraot
for publio work om behalf of the State, or on behalf
of any county, eity and county, city, town, distriet
or othar politiecsl suddivision thereof, or otherwise
undertaking any publie work, shall ascertain the
genaral prevallicg rate of per diem wages in the
looality in which the work {8 to bs performed for
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each oraft or type of worksan or mechanis needed

to exsocuts the contract, and shall specify in the
call for bdids for said oontract, and in the con-
traoct itsslf, what the general prevalling rate of

per diem wages in the sald locality is for each

craft or type of workman nesded to exscute the con-
tract, also the prevailing rate for legal holiday
and overtime work, and it shall be mandatory upon

the contractor to whom the contract is awarded, and
upon any subcontrsstor ander him, %o pay not less
than the 3aid specified rates to all ladorers, work-
men and mechanios employed by them ia the execution
of the contract, The ocontractor shall forfeit as

a penalty to the 3tate, ocounty, olty and ocounty,
olty, town, district or othar political subdivision
on whose behalf the contract is mades or awarded, Ten
Dollars {$10.00) for each ladorer, workman, or mechanie
employed, for each c¢alendar day, or portion thersof,
such laboresr, werkman or mechanio is paid less than
the said atipulated rates for any work done under
gald ocontract, by him, or by any subsontractor undse
him, end the said pudlio body awarding the ocontraot
shall cauae to be fnsarted {n the contract a stipalae
tion to this effect. It shall be the duty of such
publio body awarding the contract, and its agentse

and officers, to take cognizance of complaints of

all violatlions of the provisions of this .ct com-
mitted in the course of the execution of the contraect,
and, when making paymentsto the ¢ontractor of monies
beooming due under sald contract, to withhold and re-
tain therefrom all suma and amounts which shall have
been forfeited pursuant to the herein =aid stipula-
tion and the terms of this n~ct; provided, however,
that no sum shall be so withheld, retained or for-
feited, except from the final payment, without a full
investigation by the awarding dbody. ft ghall be law-
ful for any contractor to withhold from any sudboontrao-
tor under him suffiocisnt sums to cover any penalties
withheld from him by the awarding body on sacount of
the said suboontractor's failure to oomply with the
terms of this sAot, and if payment has already besn
mads to him the contractor may recover froa him the
amount of the penalty or forfelture in a sult at law,

"Sec, 3. The oontractor and sach sudboontractor
shall keep, or causs to be kept, an accurate reoord
showing the names and occupations of all ledborers,
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workmen and mschanics employed by him, in connec-
tion with the sald pudlis work, and showing also
the actual per diem wages paid to each of such
workers, which record shall be open at all reason-
able hours to the inspection of the pudlio dody
awarding the contract, its officers and agents,

"Seoc. 4. Any oconstruction or repalr work
done under contract, and paid for in whole or in
part out of publie funds, other than work done
direoctly by any publiec utility ocompany pursuant
to order of the Rallroad Commission or other pub-
lio authority, whether or not done under pudblie
supervision or direction, or paid for wholly or
in part out of publio funds, shall bs held to be
*public works' within the meaning of this Aot., The
term 'locality in whioch the work is performed!
shall be held to mean the county, city and ocounty,
city, towmn, district or other politiocal suddivision
of this State i{n which the duilding, highway, rcad,
excavation, or other atructure, project, develop-
ment or improvement 18 sltuated 1n all ocases in
whieh the contract 1is awarded by the State, or any
publie body thereof, and shall be held to msan the
1imits of the county, oity and county, eity, town,
diastrieot or other political subdivisions on whose
behalf the contract is awarded in all othay cases,
The term 'general prevalling rate of per diem wages'
shall be the rate determined upon g8 such rate dy
the pudlie body awarding the contract, or authoriz-
ing the work, whose declsion in the matter shall be
final. DNothing in this Aot, however, shall be con-
strued to prohibit the payment to any laborer, work-
man or mechanie employed on any public work as afore-
sald of more than the sald general prevailing rate
of wages.,"

Sections 5 and 8 of 3ald Aot being penal provisions
are oarried as article 158la of the Penal Code and provide as
follows:

"3e0. 5. Any officer, agent or representa-
tive of the State, or any politliozl suddivisioen,
district or munieipality thereof , who wilfully
8hall violate, or omit to comply with, any of the
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provisions of this Aet, and any contractor or
subcontractor, or agent or representative thareof,
doing publie work as aforesald, who shall neglact
to kesp, or cause to be kept, an accurate record

of the narnes, ocoupation and actual wages pald to
each laborer, workman and mechanic employed by him
in oonnection with the said pudblie work, or who
shall refuse to allow u¢oess to sawe at any reason-
able hour to aany person authorized to inspsot sanre
under this Act, shall de guilty of a mlsdemeanor,
and upon conviotion shall be punished by a fine of
not exoesding Five Hundred Dollars {3$500.00), or by
imprisonment for not exceeding six (6) months, or by
both such fine and imprisonment, in the discretion
of the Court.

*Sec, 8. If any section, sentence, olause or
part of this Aet 18 for any reason held to be un-
conatitutional suoh decision shall not affect the
remaining portions of this Act. The lsglalature
hersby dseclares that it would have passed this Aot,
and esach section, sentence, clause, or part thereof,
irrespective of the faoct that one or more sections,
sentences, olauses or parts thareof be declared
unconstitutional.”

This Aot has been construed by the Texas Courts in
the following cases: Southern g;gson Comg%g; vy, Hennels, 110
8. W, (24) 606; Auatin Bridge Company v, Teague, 149 S. W. (24)
674; and Austin Bridge Company v, Teague, 152 S, W, (24) 1091,
in which the Supreae Court reversed the judgment of the Court
of Civil Appeals in the aame case,

Thae above dacisions are not helpful to us in this
instance because they involve faot situations entirely differ-
eant from thoss pressnted here.

In the SouthemPrison Company case the publioc body
awarding the work never made any detarmination of the prevalle
ing wags scale for the type of work done by plaintiff,

In the Austin Bridge Company ocase there was a oon~
troversy as to whether the type of work done by the plaintirff
was skilled or unskilled labor,
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In the inatant case, we are confronted dy a mutual
mistake of fact made by the Stite Board of Control and the
Moore Construction Conpany as to the prevalling wage soale
for plasterers,

The contract entered into betwesn them set out that
the provisions of House Bill 54, Chapter 45, Acts of the Re-
gular cession of the Porty-third Legislature, {Artiole 5150a,
V.i, €, 9., and Artloles 158la, Penal Code) would de in effect
on the contract, Both parties to the ocontract were bound by
sald sct and doore Construction Company pald the prevalling
rate on ascortaining what it was,

It {8 elementary that wherse thers {s a mutual mis-
take of fact that a ocontract will be reformed to express the
true intent of the partles, except when rights of third psre

ties have intervened, and in some other inatances not involved
here.

The rule is stated in "RESTATEMFNT OF THEC LAW OF
CONTRACTS,” Vol. 2, page 968, 3ectlon 504, as follows!

"% * * where both parties have an ldentical
intention zs to the terms to be embodied in a
proposed written conveyance, assignment, con-
tract or discharge, and a writing executed by
them is materially at varlance with that inten-~
tion, either party can got a deocree that the
writing shall bs reformed s0 that it shall ex-
press the intention of the parties, if innocent
tnigd parsans will not bde unfalirly affected there-
by.

¥rom the above, it is apparent that our angwer to
your first quesgtion is that the State Board of Control is au-
thorized to pay ioore Conatruction Company the sum of $1,600,.10
being an additional twenty-rive (235¢) cents per hour for 6422
hours of laboy by plastersrs, sazne having besn paid said plaster-
ers according to the letter from ioore Construction Company in
addition to the 31.50 per hour provided in the contrsct and
said total payment of $1.75 per hour belng ths recognized pre-
valling wage scale for plasterers in this vieinity.
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The angwer to0 your sscond guestion is controlled
by the answer to the first question. The Board of Control
is authorized to pay the amount of additional insurance paid
by the contractor which was occagloned by said contractor
paylng the prevailing wage scale prescribed by law instead
of the lower scale get out in the contraect,

Qur answexr t0 your third question 4s that the Board
of Control is not suthorized to pay tea {10/#) per acent profit
on the two adbove referred to items, namely: the additional
amount paid the plasterers and the additional insurance paid
occasioned by the higher rate of pay, because the c¢ontract in-
volved here was not a ¢ost plus contract, no standards are set
ap ia same to show how profits are to be arrived at, or even
to show that the contractor expeoted to make a cash profit on
this transaction,

Many times oontracts are made without expectation
of cash profit in ordar to kesp rsgular workmen employed, to
obtain future dusinens, ete,

The items whioh we have held subjleot to payment
here wers pald by the contractor in compliance with State law,
The item of ten per cent {10%) profit on said payments does
not fall within this category.

Very truly yours,
ATTORNEY GENERAL OF TEXAS
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